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Case Note: Besides the points discussed below, Appellant raised other issues which have been raised and
rejected in other cases, or which the Court found error had not been preserved. Because they offer no insight
into existing law and aren’t new law, they aren’t discussed here.

0/§ 68 Court Appointed Experts: Approximately four months prior to trial, trial counsel filed a “Motion for
Leave to File Motion for Expert Assistance of a Psychiatrist Ex Parte.” This motion was denied, and
Appellant was compelled to provide the State with a copy of his motion requesting the appointment of an
psychiatric expert to assist him. Attached to the motion was the affidavit of a psychotherapist initially hired
by Appellant’s family delineating specific reasons that an expert would be helpful to Appellant’s case. Over
Appellant’s objection, the trial judge required that a copy of the affidavit be provided to the State. The expert
who executed the affidavit is the same expert the trial judge thereafter appointed for the defense.

Holding: An indigent defendant is entitled, upon proper request, to make a motion pursuant to Ake v.
Oklahoma ex parte because if an indigent defendant is not entitled to an ex partehearing on his Ake motion,
he is forced to choose between either forgoing the appointment of an expert or disclosing to the State in some
detail his defensive theories or theories about weaknesses in the State’s case. The trial judge erred in
overruling appellant’s request to make his Ake motion ex parte.

Notes: The Court held that, unlike DeFreece v. State and Rey v. State, this error is subject to a harmless
error analysis, because “disclosure to the State of some defensive theory is more amenable to an assessment
of harm than the total deprivation of an expert to present an effective defense. The Court held that, although
disclosure of Appellant’s motion and affidavit to the State did not harm him during the guilt innocence phase
of trial (there was no psychiatric t testimony), the State was more prepared to cross-examine Appellant’s
expert, both in the Rule 705 hearing and before the jury in the punishment phase, than it would have been
without the earlier insight into this aspect of Appellant’s case. Thus, the death sentence is set aside and the
case remanded for a new punishment hearing. Judge Mansfield filed a dissenting opinion in which he argues
the error was absolutely harmless because “the only real effect of the error here was to give the State early
access to an affidavit of the defense’s expert, but the State was ultimately entitled to the affidavit anyway
under Rule 705(b).” Judge Keller also dissented, arguing that, while the refusal to provide the expert is an




error of constitutional dimension, the refusal to hear the motion ex parteis not, but is merely a procedural
error.

Comment: (David A. Schulman) So, in other words, if the trial court refuses to give you an expert it is an
error of constitutional dimension and no harm analysis is performed, but if it gives you the expert yet makes
you ask for it on the record and give the State a copy of the affidavit, etc., it is subject to a harm analysis. A
little too convoluted for me.




