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(Background Facts): When Amber Odom began dating Appellant in the summer of 2018,
she had a toddler son, Jason Wilder McDaniel. Within three weeks, Odom and Wilde, as he
was known, had moved into Appellant’s home, but the relationship did not go smoothly;
Odom left and came back more than once in the span of their two-and-a-half-month
relationship, returning for the final time just three days before Wilder died during the night
of October 10, 2018.  One incident involved a series of texts and a Snapchat video that
Appellant sent Odom late on the night of September 1, 2018, while she was at work and
he was home babysitting Wilder. Appellant texted Odom that Wilder had fallen off the bed
and had “a knot on his noggin” and “busted his head and thigh good.” The accompanying
selfie Snapchat video showed Appellant sitting on the couch cradling Wilder, on whose
forehead Appellant focused the camera as he explained that Wilder had sustained “quite
the shiner” by falling off the bed. Upon Odom’s return to Appellant’s house in the early
morning hours of September 2, she used her cellphone camera to photograph Wilder’s
face, which showed significant bruising. At the time, Odom believed Appellant’s story that
Wilder had fallen off the bed. On the morning of October 11, 2018, Odom discovered
Wilder’s lifeless body lying on the floor beside his crib.

           

Ed Note (The Objected To Evidence): On October 22, a Wichita Falls police officer swore out an 
“Affidavit for Evidentiary Search Warrant” based on which a magistrate signed the requested
warrant. Electronic devices seized from Appellant’s home under the warrant included cellphones,
a laptop, and an Apple Mac Mini, which is a small computer that operates like a regular MacBook. 
The Wichita Falls Police Department sent the devices to the FBI’s regional computer-forensics
laboratory in Dallas for examination. An FBI examiner found a GoPro video on the Mac Mini that
recorded Appellant suddenly and forcefully striking Wilder on the forehead as Wilder slept upright
on the couch. At trial, another forensic witness testified that the GoPro video had been recorded
the same night as the “quite the shiner” Snapchat video in which Appellant said that Wilder had
fallen off the bed. The State also put into evidence State’s Exhibit 149, consisting of thousands of
messages retrieved from Appellant’s cellphone, and State’s Exhibit 156, consisting of edited
versions of the “quite the shiner” and other videos discovered on Appellant’s cellphone. The State
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also elicited expert testimony that Appellant had downloaded and run “CCleaner” on his laptop
several times shortly after Wilder’s death.
   

[G&S 31.013 Search & Seizure / Search Warrants Requirements of the Affidavit in Support

(Probable Cause)]: Before trial, Appellant moved to suppress “certain items of the Defendant’s
electronic devices . . ., including but not limited to” the Apple Mac Mini. In January 2023, the trial
court held a hearing on Appellant’s motion and denied it. On appeal, Applicant argues (1) that the
seizure and search of his cellphone, laptop, and an Apple Mac Mini violated the Fourth
Amendment to the United States Constitution, including a sub-issue that the underlying warrant
was an impermissible general warrant, and (2) that the search warrant affidavit that led to those
devices’ being seized and searched failed to comply with Articles 18.0215 and 18.04, C.Cr.P., and
the Fourth Amendment to the U.S. Constitution. 
   

Holding: [The] Court of Criminal Appeals has cautioned against a magistrate’s relying on mere
“boilerplate” affidavit language -- for example, incorrectly finding probable cause to seize and
search an accused’s cellphone based on an affiant’s generic, barebones recitation that criminals
are known to use cellphones. Instead, boilerplate language “must be coupled with other facts and
reasonable inferences that establish a nexus between the device and the offense.” State v.

Baldwin, 664 S.W.3d 122 (Tex.Cr.App. 2022)(see G&S, Vol. 30, No. 17; 05/16/2022). *** The
affidavit here does not allege any factual connection—a nexus—between the offense under
investigation and any of [Appellant]’s electronic devices. The affiant says nothing more than that
he believes that electronic devices and the like will be found in [Appellant]’s home (paragraph 3)
and recites only “training and experience” in making generic statements about storing, syncing,
searching, and analyzing digital evidence (paragraph 4). “Based upon the foregoing,” the affiant
then asserts that probable cause exists to “believe that the items, files and documents identified
above and the material listed in paragraph #3” are “located on the premises.” The affidavit’s “sole
purpose” is described as “to establish probable cause that a criminal offense has occurred,” and
the affidavit sets forth “only those facts necessary to establish probable cause that evidence of
violations of Section 22.04 of the Texas Penal Code [Injury to a Child], are located at the above
address.” *** Notably absent is any averment that evidence of, pointing to, or somehow
connected with the suspected offense might be found on or within any of [Appellant]’s electronic
devices; nor does the affiant propose that “based on the foregoing,” probable cause exists to seize
or search the devices. *** the search-warrant affidavit here did not establish probable cause for
the seizure and search of [Appellant]’s electronic devices -- and because holding otherwise could
be interpreted as approving law enforcement’s seizing and searching someone’s electronic devices
simply because they exist, a notion inconsistent with the constitutional protections enshrined by
our founders -- we sustain that aspect of his first issue. 
   

Holding (Harm Analysis): After carefully reviewing the record and performing Rule 44.2(a)’s
required harm analysis, we cannot determine beyond a reasonable doubt that the error in not
suppressing the video evidence did not contribute to [Appellant]’s conviction. See Tex. R. App. P.

44.2(a); Williams v. State, 958 S.W.2d 186 (Tex.Cr.App. 1997)(see G&S, Vol. 5, No. 41;
10/20/1997). The GoPro video alone would elicit a visceral reaction in anyone, and the State used
it to great effect, from its opening-statement foreshadowing (“I’m sorry that this video exists. I’m
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sorry that I have to tell you about it. And I’m sorry that you’re gonna have to see it because y’all
-- you’re never gonna unsee it.”) to suggesting its especially heinous nature when questioning the
forensic witness through whom it had just been introduced and played for the jury (“Q. Do you
examine a lot of devices with a lot of disturbing videos? A. Yes, sir. Q. And did that one stand out
in your mind?”). And the State’s rebuttal closing argument repeatedly emphasized the GoPro
video [four examples at page 39 of the opinion]. *** True, the State presented and argued other
evidence of [Appellant]’s guilt beyond what the improper search of his electronic devices revealed,
but that evidence was not “overwhelming,” . . . and the GoPro video is shocking, its impact
undeniable. It is difficult -- impossible, really -- for us to imagine that it was not a contributing
factor in the jury’s deliberations. *** That seems particularly true because of the circumstantial
nature of the other evidence, not to mention that the autopsy report showed Wilder’s cause of
death as “undetermined.” The trial court’s failure to grant [Appellant]’s motion to suppress it (and
the related cellphone videos) was not harmless error. 
                  

Concurring / Dissenting Opinions: Justice Bryan Walker concurred, writing
separately “ only to point out some items that I believe are important to an
understanding of the relevant law in this area, why we are bound to follow the
relevant law, what the majority opinion does not mean, and what it does mean for
those involved in the search warrant process.” He explained each of those in some
depth. 

___________________________________ Sidebars ____________________________________
  

        

(John G. Jasuta) The question of harm may well get a bit sticky at the Court of Criminal
Appeals, although it shouldn’t since the Court of Appeals set out the harm sufficiently. 
What the higher Court should do is refuse the State’s PDR, but we’ll see.
                   

(David A. Schulman) First, very good work by both trial and appellate counsel. Second,
however, I’m not certain that the harm analysis will hold up at the Court of Criminal
Appeals. 
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