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(Background Facts) On August 9, 2010, Appellant, a U.S. Customs and
Border Protection Agent, went to the Punto 3 nightclub around 12:45 a.m.,
with his wife, Maria, and his brother, Juan. Appellant and his wife became
involved in an altercation with the owner of the nightclub, Fermin Limon Sr.,
the deceased, his son, Fermin Limon Jr. (“Junior”), and some of the
nightclub’s security employees. At some point during the fray, and
purportedly to escape his attackers, Appellant ran to his white Dodge Ram
pickup truck, which was parked almost 70 yards away. He was chased by
three of the men. He then became involved in a physical struggle just outside
the driver’s side of his truck. At that time he had his gun in his hand. Without
warning, the deceased approached Appellant with a gun in his hand, and each
man was pointing his gun at the other. Appellant claimed he shot Limon Sr.
in self-defense, but the testimony regarding how these events unfolded
differs from witness to witness.

065 321 Court’s Charge / Instructions & Definitions (Provoking the Difficulty): Appellant
claims that the jury charge on self-defense was erroneous because: (1) it included a
provocation instruction over his objection; (2) it did not include all of the presumptions of
reasonable force as provided by section 9.32 of the Penal Code; (3) it improperly stated the
provocation instruction; (4) it failed to include an instruction on “threats as justifiable
force”; and (5) it failed to include any reference to multiple assailants. With regard to



http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=e5695350-7424-40c6-8db1-fe3edfd5770b&coa=coscca&DT=OPINION&MediaID=e930cb83-aaf2-43e0-8063-40c0925d5030

Appellant’s challenge to the inclusion of the provocation instruction, the appellate court
held “that the trial court did not err when it submitted the provocation instruction to the
jury because there was sufficient evidence to raise this issue.” With regard to the other
challenges to the jury charge, the appellate court decided that, to the extent there were
errors in the self-defense charge, such errors were harmless.

Holding: We concluded in Smith v. State, 965 S.W.2d 509 (Tex.Cr.App. 1998)(see (65, Vol.
6, No. 1; 03/23/1998), that “[aln instruction on provocation should only be given when
there is evidence from which a rational jury could find every element of provocation
beyond a reasonable doubt.” If the facts do not support giving the charge on provoking the
difficulty (i.e., a rational jury could not find all three elements of provocation beyond a
reasonable doubt), then the provocation instruction must not be submitted to the jury.
Including it in the jury charge would constitute an unwarranted limitation on the right
of self-defense, i.e., trial court error. *** In this case, in order to support the giving of a
provoking-the-difficulty instruction in the jury charge, there had to be evidence raised
from which a rational jury could find beyond a reasonable doubt that [Appellant]
possessed an intent to provoke so he would have a pretext to harm [the deceased] under
a guise of self-defense. *** Here, the circumstantial evidence, taken as a whole, is such
that a finding by the jury of provoking acts or words on the part of [Appellant], that were
done or said as a pretext for killing [the deceased], would amount to nothing more than
impermissible speculation. [Appellant] did not know [the deceased] [Appellant] did not
seek out [the deceased] There was no evidence that the argument was initiated by
[Appellant] as a ruse to get [the deceased] to attack him so that [Appellant] would have
a reason to kill [the deceased] in self-defense. There was no evidence that, when
[Appellant] ran to his truck, he was goading [the deceased] into following him and
attacking him. Even viewing the evidence in a light most favorable to giving the
instruction, we conclude that the evidence was insufficient for a reasonable jury to find,
beyond a reasonable doubt, that [Appellant] did or said something with the purpose and
intent of creating a pretext for shooting [the deceased] under the guise of self-defense. ***
Although [Appellant]’s actions may have prompted [the deceased] to approach [Appellant]
with a gun in his hand, “it is impossible to fathom, under the facts as stated in the case,
that [[Appellant]] arranged this set of events to bring on such an attack.” Therefore, we
hold that the Thirteenth Court of Appeals erred in holding that the trial court properly
included an instruction in the jury charge on provoking the difficulty.

Ed Note: The Court found that, since the Court of Appeals failed to find harm in the
incorrectly worded jury instruction, it would make no sense “to send the case back to the
appellate court.” Conducting the harm analysis in the first instance, using the harm
analysis required by Almanza, the Court found that Appellant suffered “some” harm
“when the jury was erroneously instructed on provoking the difficulty absent the proper
evidentiary support under Smith v. State.”

Concurring / Dissenting Opinions: Judge Yeary dissented. He was joined by Presiding
Judge Keller and Judge Hervey. He agrees the Court of Appeals erred, but would remand
the case for the Court of Appeals to conduct the harm analysis. Judge Keasler dissented
without note.
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