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61.03 Challenges to Prosecution / Double Jeopardy / Multiple Punishments:
Appellant was convicted of two counts of indecency with a child -- one count of indecency
by contact and one count of indecency by exposure. On appeal he contended that his
conviction for indecency with a child by exposure improperly subjected him to double
jeopardy. The Court of Appeals agreed and seemed to hold -- categorically -- that the
offense of indecency by exposure “would necessarily be subsumed” within the offense of
indecency by contact. The Court of Criminal Appeals granted the State Prosecuting
Attorney’s PDR to decide whether, for purposes of the Double Jeopardy Clause, indecency
by exposure is “necessarily subsumed” within indecency by contact when, during the same
incident, the defendant first exposes himself and masturbates in front of the child victim
and then causes the child victim to touch his penis.
Holding: In the recent case of Ex parte Benson, 459 S.W.3d 67 (Tex.Cr.App. 2015)(see G&S,
Vol. 23, No. 16; 04/20/2015), we described the analysis for determining allowable units of
prosecution in this way: A “units” analysis consists of two parts: (1) what the allowable
unit of prosecution is, and (2) how many units have been shown. *** As we have construed
the statute, both in Loving v. State, 401 S.W.3d 642 (Tex.Cr.App. 2013)(see G&S, Vol. 21,
No. 26; 07/01/13), and again today, under a proper Benson Part One analysis, Section
21.11(a)(1) and Section 21.11(a)(2)(A) of the Penal Code admit of separate allowable units
of prosecution (and hence, punishment) for both the offense of indecency with a child by
sexual contact and the offense of indecency with a child by exposure. When both offenses

are committed, they both may be tried, and the defendant may be convicted and sentenced
for both in a single prosecution as well. *** The second part of the Benson analysis asks
“how many units have been shown” by the evidence at trial. We have already concluded
from our Benson Part One analysis that the Legislature intended that both theories of
indecency with a child may be pled and punished, even when the exposure precedes the
contact and even when both acts occur within the same transaction. *** Here the evidence
plainly established that Appellant committed both indecency with a child by exposure and
indecency with a child by sexual contact. *** Thus, although Appellant has
unquestionably been punished separately for both offenses, his double jeopardy right to
avoid being punished twice for the same offense is not offended.

