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[Background Facts]: Appellant was an internal affairs lieutenant with the New Braunfels
Police Department. On the evening of July 2, 2019, Appellant used his personal iPad and a
special internet browser (the “Tor” browser) to access the dark web from the comfort of
his living room. According to Appellant, in an attempt to learn how the dark web worked,
he clicked through a series of links on the “Hidden Wiki,” which is, according to a defense
expert, “a collection of information, sites, and links to different areas on the dark web.” 
Appellant navigated to a site entitled “DeepThroat,” which purported to sell compilations
of “teen porn.” The page advertised two memberships, a “Basic” tier for 0.005 BTC and a
“Premium” tier for 0.008 BTC2, for “the largest collection of teen porn user-submitted
videos and photos.” Below the membership information, the site displayed a collage of
child sexual abuse material (“CSAM”) in the form of seven thumbnail images. Appellant
ultimately sent 0.008 BTC  to the bitcoin address displayed on the site. Six days later, a
federal task force dedicated to dark-web and cryptocurrency crimes accessed the
DeepThroat page. Using blockchain analysis on the bitcoin wallet address displayed on the
page, Special Agent Krista Garcia with Homeland Security Investigations (HSI) traced the
0.008 BTC transaction back to the Coinbase wallet associated with Appellant’s IP and email
address. Subpoenas to various companies, BitPay, AT&T, Valve, Newegg, IPVanish, and
ExpressVPN, confirmed that the IP address, the Coinbase account, and the underlying
ProtonMail account belonged to Appellant. Upon confirming that a Texas police officer was
involved, the federal investigation was transferred to the Texas Rangers. On December 9,
2019, Ranger Joseph Evans interviewed Appellant and executed search warrants on his
home, devices, and cloud accounts. No saved CSAM files were recovered from any of
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Appellant’s devices, and only his iPhone and iPad contained the Tor browser. Forensic
analyses of these devices showed that, on the night of July 2, 2019, [Appellant] opened the
Tor browser and sent the bitcoin payment. Ranger Evans arrested Appellant the same day
as the interview. 
                

[G&S 539.01 Sufficiency of the Evidence / Possession, Promotion, Sale or Display of Child

Pornography]: A grand jury returned a seven-count indictment. Each count alleged that Appellant
intentionally and knowingly accessed with intent to view one of the seven thumbnail images
depicted on the DeepThroat site. At trial, the State called federal investigators, Ranger Evans, an
HSI forensic examiner, and a crime-scene supervisor as witnesses. Because a federal employee
may not be compelled to obey a subpoena contrary to his federal employer’s instructions under
valid agency regulations, Agent Garcia testified by video conference pursuant United States ex
rel. Touhy v. Ragen, 340 U.S. 462 (1951).  Appellant’s  initial issue consists of two distinct
questions. The first is whether the evidence supports any conviction at all. If so, then the second
is whether Appellant’s conduct supports seven convictions or only one.
   

[Holding / Any Conviction]: We review sufficiency of the evidence under the standard set out in
Jackson v. Virginia, 443 U.S. 307 (1979), asking whether, viewing all the evidence in the light most
favorable to the verdict, any rational trier of fact could have found all essential elements of the

offense beyond a reasonable doubt. Brooks v. State, 323 S.W.3d 893 (Tex.Cr.App. 2010)[see G&S,

Vol. 18, No. 39; 10/11/2010]. Statutory construction -- including determining the “allowable unit
of prosecution” -- is a question of law we review de novo. Harris v. State, 359 S.W.3d 625

(Tex.Cr.App. 2011)[see G&S, Vol. 19, No. 45; 11/14/2011]. *** “For computer-pornography cases,
like all criminal cases, a court must assess whether the inferences necessary to establish guilt are
reasonable based upon the cumulative force of all the evidence considered in the light most

favorable to the verdict.” Wise v. State, 364 S.W.3d 900 (Tex.Cr.App. 2012)[see G&S, Vol. 20, No.

17; 04/30/2012]. Appellant argues that he did not see the thumbnails on the webpage and that
the State could not prove the thumbnails were on the page at the moment he accessed it,
suggesting that the page might have changed after he visited the site. We “presume that the
factfinder resolved any conflicts in favor of the prosecution” and defer to that determination. *** 
The jury was entitled to credit Ranger Evans’s testimony, together with [Appellant]’s admissions
about what he read and what he paid for, in concluding that he accessed visual material depicting
children engaging in sexual conduct, with the intent to view that material, and with knowledge
of its character. The jury was free to disbelieve [Appellant]’s testimony that he did not see CSAM
on the webpage and, instead, draw the rational inference that [Appellant], reading the page’s
advertising and paying for a “Premium” subscription, accessed the page with the intent to view
CSAM. *** [Appellant] also argues the evidence was legally insufficient to establish that the
thumbnail images depicted children. The Penal Code does not define what makes a depiction
“lewd” or fix a single method for determining the age of a person shown in an image. *** We have
reviewed the seven thumbnail images contained in the sealed exhibits offered by the State. Each
image contains children who are visibly prepubescent or pubescent, the focal points are on their
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nude bodies, and the acts depicted are clearly sexual. Each shows a child engaged in sexual
conduct or in a lewd exhibition of the genitals or pubic area within the meaning of section The jury
could have rationally concluded, on the face of the images, that each depicted a child under
eighteen engaged in sexual conduct and that [Appellant] knew the images depicted children. ***
The evidence is therefore legally sufficient to support a conviction under section 43.26.
   

[Holding / Number of Convictions]: [Appellant] contends his act of accessing the DeepThroat
website cannot support seven separate convictions and that, properly construed, section 43.26
authorizes only one conviction here. The State insists that each individual thumbnail image should
allow an independent conviction. *** Here, because [Appellant] was charged with multiple
offenses under a single statutory provision, the dispositive question is: what unit of prosecution
did the Legislature authorize under section 43.26? Sanabria v. United States, 437 U.S. 54
(1978)(“Whether a particular course of conduct involves one or more distinct ‘offenses’ under the
statute depends on . . . congressional choice.”); Ex parte Hawkins, 6 S.W.3d 554 (Tex.Cr.App. , 556

(Tex. Crim. App. 1999)[see G&S, Vol. 7, No. 49; 12/13/1999](adopting Sanabria and holding that the
legislature defines the “allowable unit of prosecution”). *** Applied to this case, the question
becomes whether the act of accessing a webpage that displays a thumbnail collage of seven
depictions is one act of access or seven. The evidence shows that [Appellant] accessed the
DeepThroat website a single time. As to the images, the evidence showed the seven charged
depictions were components of a single graphic element on a single page of that website -- what
was repeatedly described as a “collage.” And there is no evidence that [Appellant] clicked on the
images or interacted with them in any way. *** We acknowledge the grave interests that CSAM
statutes exist to protect. They are not merely directed at obscenity, they exist to deter the
proliferation of material that normalizes the sexual exploitation of children, supplies leverage for
the extortion of child victims by means of images of their abuse, and creates a permanent,
recurrent record of that abuse. See Paroline v. United States, 572 U.S. 434 (2014) (recognizing
that “[e]very viewing of child pornography is a repetition of the victim’s abuse” and reinforces
ongoing harm); Osborne v. Ohio, 495 U.S. 103 (1990)(recognizing the State’s interest in
“stamp[ing] out this vice at all levels in the distribution chain”); New York v. Ferber, 458 U.S. 747
(1982)(categorically excluding CSAM from First Amendment protection because production and
distribution are “intrinsically related” to the sexual abuse of children). The question we resolve
is simply how many such offenses one act of access supports, not whether the conduct may be
punished at all. [Appellant]’s conduct remains a felony, and a single conviction under section
43.26(a) carries substantial punishment. *** The power to affix the allowable units of prosecution

rests solely with the Legislature. Cf. Aekins v. State, 447 S.W.3d 270 (Tex.Cr.App. 2014)[see G&S,

Vol. 22, No. 43; 10/27/2014] (Keller, J., concurring). When a defendant is convicted of more
offenses than permitted and the sentences are identical, the appropriate remedy is to affirm the
conviction for each allowable count and vacate the remainder. *** We therefore vacate counts
two through seven. 
                  

[Concurring / Dissenting Opinions]: Justice Adrian Spears dissented. He would hold
the evidence is sufficient to affirm all seven judgments.
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___________________________________ Sidebars ____________________________________
  
        

[John G. Jasuta] Interesting question, but while I agree with the majority, I wonder how
many others might follow Justice Spears’ lead.  We may get the opportunity to find out.
                   

[David A. Schulman] Given that the evidence shows Appellant voluntarily accessed a
website which he reasonably anticipated would have visual images of children being
sexually abused, the guilty verdict is justified. Because there is no evidence suggesting that
Appellant viewed anything more than “a collage of child sexual abuse material,” multiple
convictions are not warranted. 

              
          

[G&S 555.06 Sufficiency of the Evidence / Defensive Issues / Justification (Bona Fide Educational

Purpose Defense)]: Appellant testified in his own defense. He admitted to accessing the site and
sending the payment. However, he insisted he had not sought out CSAM and did not recall
viewing the thumbnail collage. He claimed he sent the bitcoin to see whether the “awaiting
payment” status on the page would update, explaining that his conduct was part of self-directed
education and that he was investigating illegal activity that he could refer to the San Antonio
cybercrimes task force. On appeal, Appellant  raises a legal and factual sufficiency challenge to the
jury’s rejection of his bona fide educational purpose defense. 
   

[Holding]: A defendant bears the burden of proving an affirmative defense by a preponderance

of the evidence [Penal Code § 2.04(d)]. *** When a jury rejects an affirmative defense and a
defendant assigns error to that finding on appeal, we ask whether the evidence “conclusively
proves [the] affirmative defense and ‘that no reasonable jury was free to think otherwise.’” For
factual sufficiency, we may reverse only if the verdict is so against the great weight and
preponderance of the evidence as to be manifestly unjust. Section 43.26(c), as in effect at time
of the charged offenses, made the affirmative defenses in § 43.25(f) applicable to a prosecution
under § 43.26. Section 43.25(f), in turn, established a defense to prosecution where “conduct was
for a bona fide educational . . . purpose.” *** Under the legal-sufficiency standard, the jury was
entitled to conclude that [Appellant]’s conduct was not for a bona fide educational purpose. While
some evidence supports the defense -- [Appellant]’s enrollment in a cybersecurity program and
his attendance at the FBI National Academy the prior year -- it is far from conclusive. Nor, under
the factual sufficiency standard, is the jury’s rejection of this defense so against the great weight
and preponderance of the evidence as to be manifestly unjust. 
___________________________________ Sidebars ____________________________________
  
        

[David A. Schulman] If this defense was valid, why wouldn’t there have been some
evidence that was more “conclusive” as Appellant’s intents?  The jury was probably justified
in believing the defense was created after the events in question.
              

[John G. Jasuta] Gosh, if only he had told his Captain he was going into that hole before he

went.  Good try, Jocko, but not the best investigative technique. 
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[G&S 297 Hearsay & Confrontation / Audio-Video Remote Appearance]: The State filed a “Request
for Testimony via Zoom” and argued, based on Touhy that remote testimony was necessary
because the federal government refused to allow Agent Garcia to testify in person and would only
allow remote testimony. No Touhy letter, affidavit, or any evidence was attached to the motion.
At a pretrial hearing on this motion, the State tendered copies of a Touhy letter to the court and
to defense counsel. The defense argued that, based on  McCumber v. State, 690 S.W.3d 686

(Tex.Cr.App. 2024)[see G&S, Vol. 32, No. 24; 06/24/2024], an evidentiary hearing was required and
that no necessity was shown here. The State responded that the Touhy letter itself established
the need for remote testimony because it was the only way Agent Garcia could testify. Prior to
jury selection, the trial court determined that Agent Garcia would testify via the Zoom platform. 
   

[Holding]: Under Maryland v. Craig, 497 U.S. 836 (1990),  the trial court must (1) hear evidence
and (2) make a case specific necessity finding. While the trial court made a necessity finding, the
only support is the Touhy letter itself, which is not in the record. Defense counsel objected to the
State prosecutor attempting to testify as to the contents of the Touhy letter; however, no ruling
was obtained. While this is far from ideal practice, we need not decide whether these deficiencies
resulted in error, because we conclude that any such error was harmless beyond a reasonable
doubt. *** Agent Garcia testified to four substantive matters: (i) she opened the DeepThroat
splash page on July 8, 2019, and observed seven thumbnail images consistent with CSAM arranged
below an advertisement for two membership tiers; (ii) an HSI task-force blockchain analysis traced
a 0.008 BTC payment from a wallet associated with [Appellant]’s IP address to the bitcoin address
displayed on the splash page; (iii) subpoenas to BitPay and Coinbase resulted in responses that 
identified the wallet and ProtonMail account as [Appellant]’s; and (iv) the splash page’s images
and the  wallet address did not change during her investigation. *** Each of these points was
independently established by other witnesses. *** Because the same facts were independently
established through untainted sources, any error was harmless. See Clay v. State, 240 S.W.3d 895

(Tex.Cr.App. 2007)[see G&S, Vol. 15, No. 46; 11/26/2007](confrontation error harmless where the
same evidence was admitted from other sources).
                

[G&S 222.02 Evidence / Probative Value v. Prejudicial Effect]: Appellant contends the trial court
abused its discretion by admitting State’s Exhibit 3, a magnified version of the seven thumbnail
images that appeared on the DeepThroat website. He objected under Rule 403, arguing that the
exhibit “misrepresent[ed] the clarity, the size, and . . . the representation” of what could have
been seen on the page on the date of the offense.  
   

[Holding]: We review the admission of evidence over a Rule 403 objection for clear abuse of

discretion. Henley v. State, 493 S.W.3d 77 (Tex.Cr.App. 2016)[see G&S, Vol. 24, No. 27;

07/04/2016]. Rule 403 favors admission and requires exclusion of relevant evidence only if its
probative value is “substantially outweighed” by, among other things, a danger of unfair prejudice
or misleading the jury. The Court of Criminal Appeals has articulated a six-factor balancing test for
Rule 403 challenges. A trial court must balance (1) the inherent probative force of the proffered
evidence and (2) the proponent’s need for it against (3) any tendency of the evidence to suggest
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a decision on an improper basis, (4) any tendency to confuse or distract the jury from the main
issues, (5) any  tendency to be given undue weight by a jury not equipped to evaluate it, and (6)
the likelihood that presentation of the evidence will consume an inordinate amount of time or
merely repeat evidence already admitted. Gigliobianco v. State, 210 S.W.3d 637 (Tex.Cr.App.

2006)[see G&S, Vol. 14, No. 50; 12/25/2006]. The magnified images were highly probative. *** An
unmagnified screenshot of the webpage with full context was also admitted as evidence. The jury
could thus compare the two exhibits and assess for itself whether [Appellant] could have
recognized the thumbnails as containing child sexual abuse imagery. *** On this record, we
cannot conclude the trial court abused its discretion by overruling [Appellant]’s Rule 403
objection.
___________________________________ Sidebars ____________________________________
  
        

[David A. Schulman] Although we would clearly need more information, I have doubts
about the relevance of the images. It’s clear that, by the time the evidence closed,
Appellant had, on the basis of his “bona fide educational purpose” defense, admitted that
he had intentionally accessed the website. If the jury knew that before he took the stand,
the probative value of the images would have been minimal, not “highly probative.”
Nothing in this opinion, however, discusses what happened and/or what the venire was
told during voir dire, and/or when they first heard about Appellant’s defense.
           

              

[Ed. Note]: The Court of Appeals also rejected Appellant’s speedy trial claim, because, although
there had been a “nearly five-year delay” between arrest and trial, setting “the pandemic-era
delay aside, the bulk of the remaining delay was the product of routine resets, witness-availability
issues, and [Appellant]’s own continuance and change of counsel not deliberate prosecutorial

dilatoriness. See  Zamorano v. State, 84 S.W.3d 643 (Tex.Cr.App. 2002)[see G&S, Vol. 10, No. 37;

09/16/2002]. Additionally, the Court of Appeals rejected Appellant’s “improper argument” claim,
finding that the prosecutor’s statement that Ranger Evans testified CSAM was on the website
prior to [Appellant]’s access “was a permissible summation of, and reasonable deduction from,
Ranger Evans’s testimony.” Finally, the judgment was reformed to show that the trial court
assessed punishment, “not the jury.”
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