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A Little History

Sometime early in 1995, when the City of Austin was considering its first “encampment

ban,” Molly Ivins and Steve Fromholz organized a meeting of individuals concerned with the

negative effects the proposed ordinance would have.  At

the urging of several other attorneys, and because the

meeting was at Wooldridge Square, a very short walk

from our law office, I joined them at that meeting, along

with my then law partner, Karyl Krug.  It was an

interesting event, one which permanently steeled me

against these draconian enactments. 

The ordinance passed and “camping” in non-

designated places was banned in the City of Austin.  It didn’t take long to figure out that, in actual

fact, the ordinance was not being used to prevent camping, but, rather was being used by the

police to arrest the obviously homeless for napping (or getting ready to nap) on park benches, in

the grass, or under a tree.

The First Fight

Local attorney Cecilia Wood, who had a history of battling with the City of Austin over the

“homeless” issue, enlisted my help in her fight to get the ordinance declared unconstitutional. I

advised her on habeas corpus procedures, then appeared as amicus counsel for both the Texas

   Steve Fromholz Molly Ivins   
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Criminal Defense Lawyers Association (“TCDLA”), along with local attorney Terry Kirk, and the

American Civil Liberties Union of Texas (“ACLU”).  Ultimately, Cecilia was able to get her client

relief and the ordinance was amended when a state district court found Cecilia had

demonstrated that, as to the class of “homeless,” that portion of the ordinance which related to

sleeping in public or making preparations to sleep including the laying down, bedding in a public

place was a violation of due process. 

The Second Fight

Cecilia’s victory did not last forever. Things were a little better for a time, because the police

and Municipal Court judges knew that simply sleeping or preparing to sleep didn’t constitute a

violation or the ordinance.  After a time, however, they appear to have forgotten that lesson, 

things went back to where they had been, and by 2018, people who  appeared to be homeless

found themselves being arrested if they tried napping in public.  

Local attorney Angelica Cogliano, a very dedicated criminal defense lawyer, learned of my

involvement with Cecilia Wood’s camping ban attack.  She enlisted my help in her fight to get the

ordinance declared unconstitutional. I offered what advice I could. 

A City of Austin Municipal Court declined to rule on the constitutionality of the ordinance. 

 It found, however, that “on any given night in the city of Austin, Texas, there are insufficient beds

available for the entire homeless population to be able to access,” and that, if used to arrest

people as done previously, the ordinance “would be unconstitutional.” Angelica prosecuted an

appeal, but, while it  was pending, the City Council reversed directions and the camping ban

ordinance was abandoned.  
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Camping would now be allowed in many places in the city, including under
highway overpasses; panhandling restrictions would be wiped from the
books; and a ban on lying down, sitting, or sleeping in the downtown area
would become, essentially, a ban on intentionally blocking sidewalks.

Texas Observer, “No Place to Be,” by Gus Bova; September 21, 2020.

The Third Fight

Fast forward a year or so and Austin streets are

cluttered with tents, and almost every freeway

overpass has a homeless encampment underneath. 

Even those of us opposed to the two camping bands are

dismayed.  

The more conservative of our local electorate rebelled and a ballot proposition to reenact

the camping ban was placed on the May ballot.  It passed overwhelmingly with a margin of 57-43

or similar.  The question is what happens now.  Do we return to the days of arresting people for,

in essence, nothing more than their being unable to afford housing and needing a little rest? It

appears that way to me. As brother Jasuta oft puts it,

“we shall see what we shall see.”

Vagrancy Laws in General

I should note that the enactment of ordinances

and statutes which unevenly affect the poor is not

something sui generis to Austin.  It has long been a part

of our history and legal culture.  Laws came with
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colonists to the “New World” and continued after the American Revolution.  “Vagrancy” laws

generally made it a crime to be poor, idle, dissolute, immoral, drunk, lewd, or suspicious. These

laws often included prohibitions on such things as loitering, and, as a whole, vaguely worded

vagrancy, loitering, and “no visible means of support” laws targeted objectionable people who

“don’t belong here.  

“With the growth of the state and the congestion in our large cities, where the idle, the

vicious, and the depraved congregate around many public places, it was essential to the peace of

the state and the protection of society that some further extensions of this definition should be

made.” Ex parte Strittmatter, 124 S.W. 906 (Tex.Cr.App. 1910). The purposes of vagrancy statutes

was: ì to punish persons because of their status as vagrants; and í to prevent future crimes

which are thought to flow from the vagrant’s mode of life. The underlying rationale was that

vagrants constitute a “moral pestilence” against which the state has the right to guard. Mayor the

City of New York v. Miln, 36 U.S. 102(1837).

Texas’ Vagrancy Statute

The former Article 607, V.A.P.C., was passed in compliance with Article 3, Section 46, of the

Constitution of Texas, which imperatively required the legislature to enact effective vagrancy laws.

Baker v. State, 478 S.W.2d 445 (Tex.Cr.App. 1972).  Although repeal of Art. 3 sec. 46 of the

Constitution was approved by the voters at an election held on Aug. 5, 1969, Art. 607 remained. 

In its pertinent sections, Art.  607 defined “vagrants as:

     [1] Persons known as tramps, wandering or strolling about in idleness, who are able to
work and have no property to support them.
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     [2] Persons leading an idle, immoral or profligate life, who have no property to support
them, and who are able to work and do not work.

                  

     [3] All persons able to work, have no property to support them, and who have no visible
or known means of a fair, honest and reputable livelihood. The term `visible or
known means of a fair, honest and reputable livelihood.’ as used in this article, shall
be construed to mean reasonably continuous employment at some lawful occupation
for reasonable compensation, or a fixed and regular income from property or other
investments, which income is sufficient for the support and maintenance of such
person.

                  

     [4] All able-bodied persons who habitually loaf, loiter and idle in any city, town or village,
or railroad station, or any other public place in this State for the larger portions of
their time, without any regular employment and without any visible means of
support. An offense under this subdivision shall be made out if it is shown that any
person has no visible means of support, and only occasionally has employment at
odd jobs, being for the most of the time out of employment.

                  

 *** 
                  

   [10] E v e r y  a b l e - b o d i e d
person who l ives  without
employment or labor, and who has
no visible means of support.
                  

 *** 
                  

   [12] All persons over sixteen
years of age and under twenty-one,
able to work and who do not work,
and have no property to support
them, and have not some known,
visible means of a fair, honest and reputable livelihood, and whose parents, or those in loco
parentis, are unable to support them, and who are not in attendance upon some educational
institution.”

Citing Papachristou v. Jacksonville, 405 U.S. 156 (1972) (which includes a history of

vagrancy laws) and thirteen other cases involving vagrancy laws from thirteen other states, the

Baker Court held that, “Lacking intelligible standards to guide those charged with its enforcement,

sections 1, 2, 3, 4, 10, and 12" (which could be used today to describe many of our local
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“unhoused” individuals) “are violative of the Due Process Clause of the Fourteenth Amendment

and cannot be upheld.”  In short, Article 607 was unconstitutional.  Nevertheless, nearly 25 years

after Baker, under the guise of an “encampment ban,” the City of Austin enacted an ordinance

which specifically prohibited “sleeping and  making preparation to sleep.”  

The Next Fight

Molly and Steve are gone.  The original camping ban is gone.  The second camping ban,

however, is to be resurrected this week.  Although the City government says steps will be taken

to make the coming transition less painless, it nevertheless remain that the desired result of

“Proposition B” and the re-energized camping ban will be to rid the City of as many of “those

people” as possible.

The Constitutional Right to Be Here

The right to travel is a fundamental right under the United States Constitution. Memorial

Hospital v. Maricopa County, 415 U.S. 250, 254 (1974); Shapiro v. Thompson, 394 U.S. 618,

629-630 (1969). A state law implicates the right to travel (1) when it actually deters such travel,

see, e. g., Crandall v. Nevada, 73 U.S. 35, 46 (1868); (2) when impeding travel is its primary

objective, see Zobel v. Williams, 457 U.S. 55, 62 (1982)(FN 9); or (4) when it uses “any

classification which serves to penalize the exercise of that right.” Dunn v. Blumstein, 405 U.S. 330,

340 (1972). See Attorney General of NY v. Soto-Lopez, 476 US 898,  903 (1986). 
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Anatole France 1844-1924

What Will the “New Normal” Look Like?

I would again pose the two questions Cecilia Wood and I asked in 1998. First, which is “what

are the homeless supposed to do?”  Second, “what good is the right to travel if an individual is not

permitted to travel places where he can’t lay down and sleep when he is tired?”

Presuming a homeless person finds themselves tired in downtown Austin and needing to

sleep but lacking the funds to obtain overnight lodging, the answer to the first question is they

simply need to travel the 20 or so miles to the city limits before they try to catch a little sleep.  The

answer to the second question is that, when a city passes an ordinance which prevents an

individual from performing such fundamental functions as resting and sleeping, the right means

little or nothing.  More importantly, the message is similar to offensive message which were

actually posted in more than a few small Texas towns: “. . . don’t let the sun to set on your ass

here.”

Very shortly, the City will once again be enforcing it’s

camping ban.  Supporters of the ban can hide behind the fact

that the police won’t be arresting anyone for being poor. 

They will only be arrested if they camp or attempt to camp. 

How simply marvelous. 

The majestic quality of the law . . . prohibits the wealthy as
well as the poor from sleeping under the bridges, from
begging in the streets, and from stealing bread. 
                  

Anatole France, “The Red Lily,” Chapter VII (1917).
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Does this look like “camping” to you?

How many people who have “visible means of support” will be arrested for sleeping or

preparing to sleep in Austin.  I guarantee it will be none. That distinction will belong only to the

poor. 

Cecilia once told me that she believed she or I could lay out a towel beach towel and get

some sun and neither of us would get arrested for a violation of the camping ban.  I related

Cecilia’s opinion to Angelica, who told me she actually did it . . . for two days without getting

arrested. I told her I wasn’t surprised. 

According to the Texas Observer article cited above, when the City ended the camping ban

in 2018, the “ban on lying down, sitting, or sleeping in the downtown area would become,

essentially, a ban on intentionally blocking sidewalks.”  Presuming the police once again will arrest 

people for lying down, sitting, or sleeping in the downtown area whether they’re blocking the

sidewalk or not, the City will have come full circle from where it was at when Cecilia Wood

attacked the camping ban, and from where it was

at when Angelica Cogliano attacked the camping

ban.  “Camping” will be illegal.  More realistically,

being poor and homeless in Austin will be illegal. 

The thousands of tents will probably disappear. 

The homeless will not.  Solutions are needed. 

Not reactionary, draconian, and heartless

solutions.  Real solutions.
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