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Rarefied Air

Redemption, Extension, Old Dogs, Fine Whiskey and Good Friends of Mine1

by David A. Schulman
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Redemption, Expunctions, and Second Chances

Let me begin my saying that I believe in

redemption and second chances.  I’ve never been convicted

of a criminal offense,  other than traffic offenses, and there

have been . . . uh . . . more than a few of those. I once

thought I had been arrested, but I have never seen the

inside of a jail cell, other than while on a tour or visiting a

client.  Nevertheless, anyone who is familiar with my

history knows that I was given a second chance, and an

opportunity to redeem my self by practicing law.  

My late brother Stephen, a police officer when he died in a traffic accident, was given a second

chance in life.   In his teenage years, he had an incident in suburban New Jersey during which police

searched his automobile and found a small amount of marihuana.  Even in those days (early 1970s), this

was a misdemeanor offense.   It was enough, however, to keep him from joining the military or becoming

a police officer, and yet, he is buried in his police uniform.  The opportunity to do so was resurrected

through an expungement, or as we say here in Texas, an expunction.  A prize obtained through the

services of a lawyer.  

Stephen’s second chance came long ago.  He has, as my

friend Mr. Dickens might have said, been dead these 30 years

now.  Things are different now.  

We were an entirely paper world in those days.  There was

no Internet and no on-line records.   When a local court expunged

its records, only the FBI knew about them.  It truly was as if there

had been no arrest.  

You may remember me having expressed my opinion that

the Internet has, for all intents and purposes, rendered

expunctions pretty much useless.  Information about the following

1  With my apologies to Tom T. Hall  -- see “Old Dogs, Children, and Watermelon Wine.”  
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situation came  to me in an eMail a week or so ago, and it

only cemented my feelings about the current worth of

expunctions.  

In a situation much like my brother’s, a student

was charged with an misdemeanor offense then hired a

lawyer and worked out an acceptable plea bargain.   He

subsequently hired a lawyer to get the arrest expunged. 

That effort was successful, and, at the end, the lawyer

advised the student  that he could now tell people he had never been arrested. 

Fast forward a number of years, the student has now completed his lengthy studies, had been

awarded a PhD, and was searching for a job teaching college students.   Although it was not made clear

to me how this occurred, he learned that the company doing a back-ground check for one of the

universities had located and reported his misdemeanor arrest . . . and the university decided not to hire

him.  

Well, of course, after learning about this situation, a considerable number of defense lawyers

offered suggestions about how to handle this, why the investigating agency doing the background check

had done things they shouldn’t have, or maybe DPS hadn’t done something they were supposed to do;

or maybe the local agencies hadn’t done something they were supposed to do -- whatever.  The bottom

line is that, despite the law to the effect that the student could justifiably say he had never been arrest

and the lawyer’s assurances in that regard, our student didn’t get a job that he might have gotten if

things had worked out differently. 

The State Bar’s Advanced Criminal Law Course

In 1991, shortly after I moved to Austin, I applied

for certification in criminal law.  Everyone told me that, in

order to be best prepared for the exam that fall, I needed

to attend the Advanced Criminal Law Course.   I did.  To

my surprise, very little if anything actually increased the

likelihood that would pass the certification exam.  

My recollection is that most of the speakers

presented topics that simply discussed the law.  Only one

or two of the courses were “updates” on recent events. 

Very few of the discussions challenged  me, and I doubted they would challenge anyone who had the

experience required to sit for the certification examination.  

I was in Houston for the first part of the last week, where I attended the so-called “Advanced”

Criminal Law Course.   I have now attended this course at least a dozen times in my career, and my
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thoughts have changed only slightly -- and not for the better. 

Whatever it is, the course content is not “advanced.”  

During at least three of the times I attended the course, I sat

through a discussion on speedy trial which did nothing more than

explain the facts and holding of Barker v. Wingo, 407 U.S. 514 (1972), 

a case which was already considered old news by the time I sat

through my first law school class more than thirty years ago.  I’m

sorry, but if you really need someone to explain Barker v. Wingo, you

probably should not have either graduated from law school or been able to pass the bar exam.  

Discussions about an area of law which begin by reciting something like, “as we all know, speedy

trial questions are governed by Barker v. Wingo,” followed by an explanation of how the courts have

interpreted the case lately, are quite appropriate.  They could be called advanced, and they certainly

would help someone who was attending the course to be better able to pass the certification exam.2 

Sadly, way too many of the discussions were not so structured, 

Don’t get me wrong, the Advanced Course is a well organized course, and I think anyone who

attends it can learn things (I learn several things every year).  Let’s stop deluding ourselves, however,

by suggesting that it has anything to do with advanced studies.  It doesn’t.  Perhaps the Bar should call

the course the Annual Criminal Law Update.  That would at least be truth in advertising.

Then there is the waste.   

When I first attended the Advanced Course, every attendee got a box with two large books

containing copies of all the articles written for the course.  One of these boxes contained around 2500

pages and, even though printed double sided, weighed in excess of 25 pounds.   The books are just as big

today. 

About five or six years ago, the State Bar began

making the course materials available on a small thumb

drive.  I immediately was a happy camper, as this was

good idea.  Besides not wasting the 1200-1300 sheets of

paper (and notebooks and cardboard carrying case) which

would have been necessary for each attendee, the per

attendee cost to the Bar of providing the materials dropped

from a little over $100.00 each to something less than

$1.50 each.  

  2  I sat through the lunch-time discussion on how to pass the certification exam, and there were at least 120 lawyers in

attendance.  Thus, I am certain that a significant number of Advanced Course attendees are there with the hopes of picking up
enough new information to help them pass the certification examinations. 
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Several speakers at this year’s course mentioned that the State

Bar takes in a lot of money from its CLE projects.  I’m just guessing on

these numbers, but presuming as few as 2000 lawyers attended one or

more of the advanced courses and only half opted for the thumb drive, the

Bar would still realize a savings of approximately $10,000 by using the

thumb drives instead of the books. 

This year, for some reason, the Bar decided to dispense with the

use of thumb drives in favor of having the attendees who don’t want to waste paper download the

materials from the TexasBarCLE web page.  This, is, perhaps, the most short sighted decision they could

have made.  

Besides the fact that you couldn’t download the materials when you were logged into the State

Bar website but had to log-in to the TexasBarCLE website -- even if you were already logged into the

State Bar’s site and reached the secondary site by clicking on a link at the Bar’s site.  Additionally, if the

eMail address you have listed with the State Bar is not the eMail address to which you have access while

on the road (say, at the Advanced Course), you would have to give the MCLE folks a separate address

and password.  Why this extra step is necessary is not clear, but my guess it’s because of the dinosaurs

making these decisions.  Regardless of the reason, I personally found it quite annoying.

Now, back to the waste.

Start by recognizing that, even if we presume there were 500 lawyers for whom the bar did not

have to buy a thumb drive at the Advanced Course, that would be a savings of around $1,000.00 (being

very generous in the calculation).  This is almost an insignificant amount when you consider that the

Bar’s gross income from even just the Advanced Criminal Law Course is well in excess of $300,000.00

total.  

When I showed up in Houston last Monday and got my badge, I was surprised to learn that there

would be no thumb drives.  I was also surprised by the indication on my badge that I was to receive a

“hard copy.”  I promptly altered that part of the badge. 

Based on the dates by which speakers had to submit their

papers, the seminar books had long previously gone to the printer by

July 16th, less than a week before the start of the course.  That is the

day that the Bar’s notice about downloading the materials was sent --

and it did not indicate you had to make a choice, nor did it inform you

that there would be no thumb drives this year.  Nevertheless, for

reasons which I will never understand, the Bar decided that, even if

you had not affirmatively contacted them and elected to receive a

paper copy of the materials, they would plan on you receiving one.  

TIBA’s Texas Law Reporter - Vol. 22, No. 30 - July 28, 2014 - Page 4



I heard quite a lot of grumbling about the situation at the

Course.  I accepted it as simply typical Bar politics.  When I

leaving the Wednesday morning break-out session for the lunch

break, I noticed a complete pallet of boxes of seminar books, either

still shrink wrapped, or re-wrapped for return to somewhere.   

I calculate this pallet to contain nearly 120,000 wasted

pages, representing nearly $10,000 in wasted funds.  I’m sure the

Bar will assert that all these are later sold to lawyers who missed

the course, but that totally misses the point, even if that’s true.   

If you have read any of the articles I have written about the

“paperless office” over the last ten years, you know that I am quite

adverse to wasting paper resources.  I was, almost needless to say,

appalled at what I saw and experienced at the Advanced Course this year.  So, for the efforts in planning

(or, perhaps, mis-planning) this year’s course, I award the State Bar of Texas the title of Advanced

Waster of Precious Resources.  It is rightly deserved.

My Long Standing Efforts to Be a Better Lawyer

Those who know my history as a lawyer know that I am one of the many “pups” of the late Byron

Chappell, of Lubbock.  See Chuck Lanehart’s article , “The Lawyer Chappell Method of Making Money,”

published in this report last year (see G&S, Vol. 21, No. 2; 01/14/2013).  Throughout my career, I have

strived to be an attorney of whom Lawyer Chappell could be proud.  

When I first met him, in 1985, Byron had an oversized dog named “Bo” -- some kind of shepherd

and some kind of bigger breed.  Bo was quite the boy.  

Byron liked nothing better in life than spending time on his patio with Bo.   In fact, when he had

triple by-pass surgery that summer, and he wasn’t sure he would survive (nobody was), he decided that,

if he had only one afternoon left on earth, what he wanted to do was to get a furlough from the hospital

so he could have a glass of whiskey and sit with Bo.  

I am pleased to tell you that, for me, the highlight of this year’s Advanced Course, was when I

returned to Austin and saw my 100+ pound boy, Harry,

sitting at the gate from the back yard, wagging his tale

and whimpering his happy feelings about my return.  Like

Bo, Harry is a mix of some kind of shepherd and some kind

of bigger breed.  In Harry’s case, Ridgeback,

I may never be anywhere near the lawyer that

Byron Chappell was, but I am none-the-less a happy

lawyer.  I have a dog Byron would love.
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