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Court Cost Litigation

Much Ado About Nothing, or Simply Arming Bears?

by David A. Schulman
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This past week, in Gipson v. State

(PD-0377-13)(see G&S, Vol. 22, No. 16; 04/16/2014), the

Court of Criminal Appeals held that, under Article

42.12, section 21(c), C.Cr.P., the State does not have to

prove that the defendant had the present ability to pay

fines, when it seeks to revoke probation for the failure

to pay them. This came as complete surprise to many,

because most criminal law practitioner believed that,

as set out in Rickels v. State, 202 S.W.3d 759 (Tex.Cr.App. 2006)(see G&S, Vol. 14, No. 39;

10/02/2006), the State must prove a violation of the terms of community supervision by a

preponderance of the evidence; and that the State had the specific burden, under Art. 42.12, sec.

21(c), to prove by a preponderance of the evidence that the defendant had the ability to pay court

costs.  However, the statute is now silent as to restitution and court-ordered fines.  

The Gipson Court explained that, since section 21(c) did not mention revocation for the

failure to pay fines, the State did not have the duty to prove the

ability to pay the fines, only that they weren’t paid.  It appears

that the Court is correct, as, in relevant part, section 21(c),

reads as follows, and does not include any mention of “fines.”

In a community supervision revocation hearing at which it
is alleged only that the defendant violated the conditions of
community supervision by failing to pay compensation
paid to appointed counsel, community supervision fees, or
court costs, the state must prove by a preponderance of the
evidence that the defendant was able to pay and did not pay
as ordered by the judge.
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In Gipson, the allegation to which the

defendant pled true stated that he had “failed to pay

court assessed fees as directed by the Court and as of

November 29, 2010 was $1,589.00 in arrears, in

violation of Condition (26) of Defendant's Community

Supervision order.”  As the Court of Appeals original

opinion set out, the terms of probation required the

defendant to pay ì a fine of $500, í supervision fees,

î court costs, ï a PSI fee, ð a Crime Stoppers fee of

$50, and ñ attorney's fees of $1,000. See Gipson v.

State, 347 S.W.3d 893, 895 (Tex.App. - Beaumont

2011)(see G&S, Vol. 19, No. 33; 08/22/2011).  

So, under the Court’s interpretation of section

21(c), the State had the burden to prove that the defendant willfully refused to pay or failed to

make sufficient bona fide efforts to pay the amounts of supervision fees, court costs, PSI fees,

Crime Stoppers fees, or attorney's fees, but had no duty to demonstrate that he could pay the

fines.  Stuff and nonsense!  This is exactly the type of “hyper technical” interpretation the Court

said should be avoided. See Howell v. State, 175 S.W.3d 786, 793 (Tex.Cr.App. 2005)(see G&S, Vol.

13, No. 36; 09/19/2005). Terry Kirk, where are you?

What about the accounting?  Who gets to decide which particular assessments a

defendant’s periodic payments go towards?  My guess is that the first thing paid was his monthly

probation fee, then, if there was anything left over, it went towards the other fees, with the fines

being the last paid. 

In any case, that section 21(c) doesn’t apply to fines is really not important.  I carefully

searched nearly 20 years of our old reports and have

found no other case in which a defendant was revoked

for the failure to pay fines alone.  Judge Alcala notes

that the lawyer in Gipson didn’t preserve a

constitutional challenge, but I cannot agree with her

on that point. Prior to Gipson, nobody knew there was

a difference between fines and other assessed costs. 

Since almost everyone knew that the State’s burden on
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all other revocation basis was based on constitutional

rights, I’m certain that defense counsel simply didn’t

think about it.1  This is simply not a claim that one

would necessarily be required to preserve . . . until

now.

Because of Gipson and the several other “court

costs” cases of late,2 I began to wonder how the

tradition of imposing court costs on defendants began. 

I also wondered when it began.   I found little

substantive information.  It is clear, however, that the tradition of imposing “costs of court”

predates independence.  For example:

In February of 1697, in Virginia’s Elizabeth City County Court, Ann Combs
complained to the justices about the quality of a beverage defendant Jacob Walker
and his wife Rebeccah served in their public house.  Jacob Walker was ordered “to
pay all Court charges.”3 

In the Fall of 1698, Robert Taylor, a cooper on
Maryland's Eastern Shore, made some barrels
for planter, William Coursey.  The casks leaked
and their contents were ruined. Coursey sued
Taylor, and was awarded the value of the
contents and court costs.4

In 1762, in Massachusetts, Jeny Slew, a free
black woman who had been kidnaped and
enslaved, sued for her freedom.   She won not
only that, but  was also awarded court costs
and damages, in the amount of four pounds.5

  1  Additionally, any claim that counsel here was ineffective would probably fail, as whether the lawyer in a particular case

was ineffective is determined under current law. Ex parte Butler, 884 S.W.2d 782, 784 (Tex.Cr.App. 1994)(see G&S, Vol. 2,

No. 28; 10/10/1994).

  2  Gipson is only the most recent case addressing the issue, which has become a big deal to many in the defense bar.

  3  http://www.historiclondontown.com/files/Women_in_Colonial-Era_Public_Houses.pdf 

  4  http://www.tandfonline.com/doi/abs/10.1080/00236569512331385452?journalCode=clah20#.U1LRefldVg0

  5  http://www.onehistory.org/jenny.htm
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The real question, of course, is why this sudden

interest in court costs?  In my search of our old

reports, I found no cases involved with courts costs

until 2012.  Suddenly, I began to see a significant

number of cases in which defense counsel was raising

a claim that court costs had been improperly imposed. 

There have now been a number of published cases

addressing the court costs issue.6  

To those of you who think this is not an important issue, I say simply that you’re wrong. 

When we started doing this report, the only defendants who paid assessed costs were those who

were placed on (and successfully completed) terms of probation.  That is no longer the case. 

Sometime in the 1990s, the Legislature created a mechanism for debt collection, pursuant

to Government Code §501.014.  Subsection “e” of §501.014 provides that:

On notification by a court, the department shall withdraw from an inmate's account any
amount the inmate is ordered to pay by order of the court under this
subsection. The department shall make a payment under this subsection
as ordered by the court to either the court or the party specified in the
court order. 

Among other “debts,” the department is authorized to take

money from the inmate’s account for court ordered restitution, as

well as “court fees and costs.”  Consequently, while it may take a

little time to collect, the District Clerk will be able to collect all costs

of court.  We have discussed this statute several times in our report,

and some of the other writers and I have . . . uh . . . commented on

the statute and its effect.7

My feelings about the law have ameliorated a little over time.  I’m less concerned with

taking 10% of everything an inmate receives after a withholding order has been received by

TDCJ.  I feel the same about the initial withdrawal amount, which (as I understand it) is 20%

  6  The summaries of Gipson and Romero v. State (No. PD-1001-13)(see G&S, Vol. 22, No. 16; 04/21/2014)

will lead you to most if not all of them.

  7  See In re Adam Martinez, 238 S.W.3d 601 (Tex.App. - Waco 2007)(see G&S, Vol. 15, No. 48; 12/10/2007); and one

its predecessors, In re Keeling, 227 S.W.3d 391 (Tex.App. - Waco 2007)(see G&S, Vol. 15, No. 23;

06/18/2007).
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of however much has been in the inmate’s

account in the last six months -- meaning that

most inmates who are subject to a withholding

order have a negative balance after the first

order is executed.   I have also ascertained that

many of my appellate clients are being served

with withholding orders before they even leave

the county jail on their way to TDCJ-CID.

In other words, there is good reason to

litigate these court costs cases.  Primarily

because, unlike in days past, defendants who

are going to prison will end up paying all the

costs of court which are assessed.  

What I have found just as disturbing,

however, is the practice of filing a one issue

brief claiming that the court costs were

improperly assessed, which is designed to avoid having to file an “Anders” brief.  Justice Evelyn

Keyes addressed this problem in her concurring opinion to Hearne v. State, 415 S.W.3d 365

(Tex.App. - Houston [1st] 2013)(see G&S, Vol. 21, No. 38; 09/23/2013), a case in which the only issue

appellate counsel raised did not attack the conviction, but merely the manner in which court

costs were assessed.   She wrote that: 

           

. . . the only argument presented on the [the
appellant]’s behalf does not address any issue on the merits
of the conviction or punishment assessed.”  She pointed
out that, “by choosing to raise this issue as [the appellant]’s
sole complaint on appeal, his counsel has effectively
prevented this Court from addressing any issues relating to
the merits of [the appellant]’s underlying conviction and
punishment and has effectively waived [the appellant]’s
right to appellate review on the merits of his case.”  
           

Justice Keyes also argued that, “counsel’s

failure to raise any issues addressing the merits of the

underlying conviction without following the

protections of the Anders procedure deprives [the

appellant] of important constitutional rights.” 
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Nevertheless, counties have made it clear to court appointed appellate counsel that Anders briefs

are greatly disfavored, so many lawyers go out of their way to raise a substantive issue, such as

“sufficiency of the evidence,” even in cases in which they have to know there is absolutely no

chance of success. 

I abhor this practice, and am happy to see more attorneys taking our suggestion that you

can both file an Anders brief and still challenge the improper imposition of court costs. See, e.g.,

Dieken v. State (No. 04-12-0866-CR)(see G&S, Vol. 22, No. 16; 04/21/2014).

Back to Gipson.  The defendant would be better served paying only the fine until it is paid

off, then, start on the costs.  Sadly, defendants generally don’t get to make that choice. 

David A. Schulman, one of the founders of TIBA, has been a co-author of
this report for many years. He was a member of the Court of Criminal
Appeals’ staff in 1991-1993, and has been lead counsel in hundreds of
direct appeals and habeas corpus proceedings.  David reviews every
published criminal case from the Court of Criminal Appeals and every
Court of Appeals on a daily basis. He has been Board Certified in
Criminal Law since 1991 and was one of the first attorneys to become
Board Certified in both Criminal Law and Criminal Appellate law. See
his website at www.davidschulman.com.
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