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February Pot Pie
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By David A. Schulman

          

With the appropriate credit and

apologies to the Hon. J.Q. Warnick, I

am again borrowing his rebadging of

“potpourri” for this report.

This month’s Pot Pie contains a couple of rants.  You may agree, you may disagree,

but I’m including them anyway.  There is also a little bit of information which isn’t all that

helpful yet. Maybe it is to some of you.  Maybe it will me helpful to most of you someday.

Losing Isn’t Always a Bad Thing

This week, I saw (yet) another writing on the importance of making children feel that

they’re winners, or that they’ve won something.  This thinking goes along with the idea that kids
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should get awards, not just for winning, but for simply

showing up to compete.  I no more agree with this concept

than I agree with the now more than 50 year old quotation,

attributed to UCLA coach, Red Sanders, that “winning isn’t

everything, it’s the only thing.”  As my childhood friend,

Alice, would say, “stuff and nonsense.”  

Of my many life experiences, two of the most

important come from two different teams on which I played. 

 The first was when I was 15 years old and my brother

(Max) and I were on a baseball team (“Gabriel’s Hotel”)

which wasn’t very deep in talent -- and in saying that, I’m trying to be kind.  As I recall, we

played something like 40 games, and ended up 1 and 39.  We never showed up expecting to win. 

We showed up expecting to lose (badly), but hoping we would have some positive experience that

day.  The only team we beat that year, of course, was, at the time, the first place team.  Go

figure. 

The second experience was a softball team (“Nevada

Cooperage”) my other brother (Stosh) and I put together and

sponsored as an advertising tax write-off.  Other than he

and I, the entire rest of the team was made up of electronics

über geeks from the gaming machine company for whom I

worked.   None of them had any experience playing baseball

or softball (although two were very large fellows who had

played football in high school), but all of them liked to party -- which we did after every game. 

The biggest party was after the one game we happened to win.  

There were fifteen years between these two experiences, and, by the time Stosh and I put

together the softball team, I had become quite competitive.  I liked to win.  I liked to win a lot. 

That team acted as a reality check -- a lesson I needed to re-learn.  Stosh and I wanted to play

well and win.  Our teammates, however, simply wanted to have a good time. 

Neither team won any trophies.  Nevertheless,

I learned valuable lessons from both experiences.  In

many ways, the first team’s season taught me about

teamwork and its importance.  I learned to be happy

for teammates who had a good day, even if we did get

whipped.  The second team’s season reintroduced me

to humility, and, to say the least, my experience with

that team taught me about character.

When a child shows up and competes, he or she

will later decide of the importance of that experience. 
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Giving every kid on every team a trophy for simply

playing not only doesn’t mean anything, but it

diminishes the experience of winning even if it

softens the lessons of losing.

This isn’t just about sports, or about school.  As

lawyers, all of us are in competition all of the time. 

We win cases.  We lose cases. We win political races,

and we lose them.  Whether you’re a prosecutor or a

defense lawyer, it’s very likely that you have known the sting of losing one you felt you should

have won.  You more than likely have watched it happen to colleagues.

If you’ve never known loss, the first one can be devastating.  If you have, however, you

not only know how to handle losses when they happen, but you know how to comfort your

friends when they experience it.  Losing isn’t something to be hoped for, but it’s a reality of life,

and one from which good things can come.  

Greed and the Art of Biting Off More than You Should

The following comes from a conversation overheard between two lawyers - the first of

whom had recently botched a post-conviction writ and a second trying to figure out what

happened.

      Q. (Lawyer #1) If you have never done an 11.07, why didn't you just say "no" and refer the
case out?

      A. (Lawyer #2) The family put a large envelope of cash on my desk.

      Q. (Lawyer #1) So you accepted an 11.07 on a murder case as your very first 11.07 just
because you saw an envelope of cash?

      A. (Lawyer #2) Yeah.  I didn't think it would be that complicated.  I downloaded the
application from the CCA's website and it didn't look too difficult.

      Q. (Lawyer #1) When you realized that there's a lot more to it than a stupid application that
the CCA designed so that any pro se applicant can fill out and submit, why didn't you at
least bring in someone like me to consult on the case or to act as co-counsel?

      A. (Lawyer #2) I am not big on splitting fees with
other lawyers.  But man, did I learn my lesson
on this one.  

The lawyer who overheard the conversation

(Lawyer #3) and relayed it is, like me, one whose

practice is almost exclusively post-conviction work. 

Lawyer # 3 and I discussed the stupidity, shallowness

and greed of Lawyer #2.  The only thing positive
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which was mentioned in our conversation was that most

lawyers like Lawyer #2 have the common sense, after they

take the envelope full of cash, to bring in a bona fide post-

conviction lawyer to do the work . . . while they keep most of

the money.

I have had conversations with lawyers like Lawyer #2

similar to that quoted above.  During those conversations, I

have usually expressed umbrage at the manner in which I

treat my part of our profession.  Doing post-conviction work

isn’t easy, I tell them, and suggest that, in the future, they

should refer the family to someone who specializes in post-

conviction work.  What I have been met with, in many cases,

is the rejection of my thoughts and a stated belief that

hiring a post-conviction lawyer isn’t such a good idea

because, after all, “you don’t win that many cases.”

So, let’s talk reality here.  In my very first day of my

very first class at Texas Tech, the late Floyd Holder told us that, “if you’re going to be a defense

lawyer, you’re going to lose.”   He was correct.  If you’re on the defense side, you might win 10%

of your cases. If you’re on the prosecution side of the bar, you should, and usually will, win about

90% of your cases. 

None of that, however, is important.  Whether you’re a prosecutor and win more or less

than 90% of your cases, or you’re a defense lawyer who wins more or less than 10% of yours,

what is important is making sure that you do not lose one you should win.  Something I can tell

you, from personal experience, learned when I was younger and had a trial practice, is that

there is nothing more demoralizing than having a client you believe to be innocent found guilty. 

Conversely, I once had an actual innocence case in which the prosecutor came to me (literally)

in tears, because of the realization that an innocent person had spent years in prison because

of a case she had won.

The type of law practiced by lawyers like the

fictional Atticus Finch and the real Clarence Darrow

are long gone.  The necessary skills are the same, but

the playing field is much more complex.

There is a very good reason why most

prosecutors’ offices have an appellate section, or, at

least, one attorney who is responsible for handling

their post-conviction cases.  If you don’t understand

why that is, I’m probably wasting my time.
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Writing Styles

A “legal writing” course was required even in the dim

past when I went to law school.  I think this is because

lawyers do and are expected to write differently than other

professionals.  Before the end of my first year of law school,

I had learned the procedures involved and was progressing

with the styles.

When I went to work at the Court of Criminal Appeals in 1991, they paid for me to attend

a legal writing seminar in which Bryan Garner was the main speaker.  He extolled the virtues

of putting citations in footnotes and referring to the plaintiff in error by his, her or its last name,

rather than as “the Appellant.”

I sat through the morning session and decided Mr. Garner was full of hot air.  I gathered

that he really didn’t like lawyers, and wanted to do away with the art of legal writing.  I called

my boss, told him what a waste of time it was, and asked him to pick me up at lunch time.

Sadly, over time (and with apologies to those appellate

judges who disagree with me), Mr. Garner’s suggestions have

wormed their way into appellate writings across the nation.

Even here in Texas, many opinions refer to Appellant’s by

their last names.  Personally, I follow the old rules.  I refer to

the “Appellant” and “the State,” or to “the State” and

“Appellee” when the State is appealing.  I always refer to my

client in habeas corpus cases as the “Applicant.”

When I write a brief or other legal memoranda, I put

citations to both cases and the record in the body of the

document, leaving footnotes for ancillary matters, such as

explanations that would distract from the flow of the writing. 

I find the practice of placing case citations in footnotes

disturbing, and have noticed that, many more times than

when footnotes are in the body, the cases to which reference

is made simply won’t stand for the proposition stated.

I was heartened, of late, to learn that at least some of

the appellate courts are also disdainful of the practice.  I recently saw a letter from one of the

Courts of Appeals to one of the litigants in the appeal of a criminal conviction on the very

subject.  In relevant part, the letter read:

The citations to the record in the                          ’s brief are placed in footnotes. The 
                         is advised that the court prefers that citations to the record and
citations to supporting authorities be included in the body of briefs and not placed
in footnotes.
All I can say is, “Finally.”
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Groundhog Day

I’ve never understood the hoopla surrounding

Punxsutawney Phil and his competitors and the idea

that whether one of these little creatures sees his (or

her) shadow on February 2nd is a good predictor of

whether there will be “six more weeks of winter” or

an “early spring.”  My first problem is that February

2nd is just between six and seven weeks before the

vernal equinox, so spring is generally six weeks away

no matter what.  My second problem is that, even if

spring comes

early to Central

Texas, it will still be winter in western Pennsylvania.

I understand the need of the chamber of commerce

and other commercial ventures to capitalize on any new

coverage they can get.  Otherwise, why would we have had

“Bee Cave Bob” the armadillo touted as the winter/spring

prognosticator of Central Texas.  Still, I don’t understand

why new media from all over the United States continues to

over cover the event every year.  Color me confused.  I will

admit that the movie was entertaining.

Technical News for Visionary Typists

Sometime in the late 1990s, I saw an exhibit of an artist’s vision of computers of the

future.  This was real, albeit non-functioning hardware, incorporating ideas such as a computer

with a virtual (i.e., non-physical) keyboard.  The idea was, that you would watch the screen and

move your hands as if they were typing, although there was no actual keyboard under your

fingers.  Well, it seems as though that time has actually arrived. 

I read this week of Cellulon’s projection

keyboard.  According to Cellulon’s website, the “Epic”

-- “projects a fixed keyboard pattern onto any flat and

opaque surface in a safe form of laser.  Typing is

almost effortless. Added mouse feature tracks your

natural movements and may reduce stress on your

hands.”  It also says that there is a “multi-touch

mouse function” which uses common mouse features. 

I’m not sure I’m ready for this one.  Maybe if I

was a real touch typist.
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