


      

eMail: gsreports@texindbar.org
Published By

Texas Independent Bar Association
Austin, Texas  78767

    

Web Page: www.texindbar.org

Copyright © 2013 Texas Independent Bar Association and the following Commentators

Alan Curry
Helena Faulkner
Jeffrey S. Garon
Lee Haidusek

John G. Jasuta
Louis Lopez, Jr.
Charles Mallin 

Gail Kikawa McConnell
Angela J. Moore

Editor-in-Chief:  John G. Jasuta

Doug O’Brien
Greg Sherwood

David A. Schulman
Kevin P. Yeary

Clicking a hyperlink (such as a judge’s name) will load the linked opinion
or document in your web browser.

It is TIBA’s policy that commentators do not summarize or comment on
cases in which they were involved.

Volume 21, Number 49 ~ Monday, December 9, 2013  (No. 990)



Art. 11.073. PROCEDURE RELATED TO CERTAIN SCIENTIFIC EVIDENCE.

        (a)This article applies to relevant scientific evidence that:

        (1)was not available to be offered by a convicted person atthe convicted
person's trial; or

        (2)contradicts scientific evidence relied on by the state at trial.

       (b) A court may grant a convicted person relief on an application for a writ of habeas corpus
if:

       (1) the convicted person files an application, in the manner provided by Article
11.07, 11.071, or 11.072, containing specific facts indicating that:

      (A) relevant scientific evidence is currently available and was not
available at the time of the convicted person's trial because
the evidence was not ascertainable through the exercise of
reasonable diligence by the convicted person before the
date of or during the convicted person's trial; and

      (B) scientific evidence would be admissible under the Texas
Rules of Evidence at a trial held on the date of the
application; and

       (2) the court makes the findings described by Subdivisions (1)(A) and (B) and
also finds that, had the scientific evidence been presented at trial, on the
preponderance of the evidence the person would not have been convicted. 

       (c) For purposes of Section 4(a)(1), Article 11.07, Section 5(a)(1), Article 11.071, and Section
9(a), Article 11.072, a claim or issue could not have been presented previously in an original
application or in a previously considered application if the claim or issue is based on
relevant scientific evidence that was  not  ascertainable through the exercise of reasonable
diligence by the convicted person on or before the date on which the original application
or a previously considered application, as applicable, was filed. 

       (d) In making a finding as to whether relevant scientific evidence was not ascertainable
through the exercise of  reasonable diligence on or before a specific date, the court shall
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Senate Bill No. 344 of 83rd Legislature resulted in the creation of Article 11. 073, C.Cr.P. 

In it final form, the statute, which took effect on September 1, 2013, reads as follows:
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consider whether the scientific knowledge or method on which the relevant scientific evidence
is based has changed since:

       (1) the applicable trial date or dates, for a determination made with respect to an
original application; or

       (2) the date on which the original application or a previously considered
application, as applicable, was filed, for a determination made with respect to
a subsequent application.

          

Section 2 of SB 344 provides that only an application for a writ of habeas corpus filed on or after

the effective date of the statute is covered by its provision.  Anything filed before the statute’s

effective continues to be governed by the law in effect at the time the application was filed.  

Section 3 of SB 344 provides that the statute would take effect on September 1, 2013. 

This is only question which is clearly answered.  Almost every other question requires

interpretation.  So, let’s start at the beginning. 

What is an Article 11.073 Claim?

As set out in the statute, an Article 11.073 claim

involving relevant scientific evidence which wasn’t available at

the time of the trial which led to the challenged conviction and

which “contradicts scientific evidence relied on by the state at

trial.”  Because of the very recent enactment of the statute,

there are no cases which interpret it.  Nevertheless, we believe

that, in order to gain relief, one must raise a claim of newly

discovered or available evidence which causes the Court of

Criminal Appeals to have sufficient doubt as to the reliability

of the evidence utilized to obtain the challenged conviction, such

as to warrant relief.

Does Article 11.073 Create a Separate Cause of Action?

Prior to September 1, 2013, there were three statutory vehicles available for attacking

a felony conviction in Texas.  First, Article 11.07 § 3, et seq., could be used for attacking a final

felony conviction for which a term of years was ordered.  Second, an inmate with a death penalty

could challenge his or her conviction and/or sentence using Article 11.071.  Finally, Article

11.072 could be used to seek relief in a felony case in which a term of “community supervision”

had been ordered.
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The first question habeas experts have been debating is

whether Article 11.073 created a separate and distinct cause of

action, so that one could bring an “application under Article.

11.073, C.Cr.P.”  The authors both believe that it does not,

because of the plain language utilized in Section (b)(1) of the

statute, which requires that, to invoke the provisions of Article

11.073, one must file “an application, in the manner provided by

Article 11.07, 11.071, or 11.072 . . ..” 

Thus, the three vehicles available for attacking a final

conviction before September 1, 2013, remain the only ways that

one can attack a felony conviction.  Even if the applicant is

raising only claims under Article 11.073, the application

seeking relief must be brought under the provisions of either Article 11.07, 11.071, or 11.072.

Our belief is further bolstered by the language of Section (c) of the statute, which invokes

the “procedural bar” set up by Section 4(a)(1) of Article 11.07, Section 5(a)(1) of Article 11.071,

and Section 9(a) of Article 11.072.  This leads to the next question habeas practitioners need to

answer -- how does the bar apply to claims involving Article 11.073?

Does Article 11.073 Create a Separate 

Exception to the “One Writ” Procedural Bar?

All three statutes (Article 11.07, Article 11.071 and

Article 11.072) include a procedural bar preventing the habeas

court from even considering a habeas corpus application, when

the applicant has previously litigated an application.  The

exception is for claims / issues which “have not been and could

not have been presented previously in a timely initial

application or in a previously considered application filed under

this article or Article 11.07 . . . because the factual or legal basis

for the claim was unavailable on the date the applicant filed the

previous application.”1  Thus, except in cases in which there is

  1  Article 11.07 and Article 11.071 also include exceptions for a claim that, but for a violation of the
United States Constitution, no rational juror could have found the applicant guilty beyond a reasonable
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newly discovered evidence of actual innocence under either

Herrera v. Collins, 506 U.S. 390 (1993), or Schlup v. Delo, 513

U.S. 298, 314-315 (1995), a habeas court may not consider the

merits of or grant relief based on a subsequent application

unless the application demonstrates that the claims are new

and could not have been previously raised. 

Section (c) of Article 11.073 provides that, for purposes of

the procedural bar:

         

[A] claim or issue could not have been presented
previously in an original application or in a previously
considered application if the claim or issue is based on
relevant scientific evidence that was not ascertainable
through the exercise of reasonable diligence by the
convicted person on or before the date on which the
original application or a previously considered
application, as applicable, was filed.

      

The question is whether this provision provides a separate exception to the procedural bar, or

simply defines one of the principle phrases (“could not have been presented previously”).  We

believe the latter is the interpretation which the Court of Criminal Appeals will eventually

adopt.  In short, if an Article 11.073 claim has or could have

been litigated in a previous writ application, one of the

applicable statutory bar provisions will prohibit successful

litigation of the claim.  

Some of these questions will be answered by the Court of

Criminal Appeals in the near future.  On November 27, 2013,

the Court filed and set for briefing the case of Ex parte Robbins,

(No. WR-73,484-02).  One of the questions posed in that case is

whether Article 11.073 creates a new legal or factual basis for

an exception to the bar created by Art. 11.07, § 4 (see infra).

Robbins involves the changed expert opinion of medical

examiner Dr. Patricia Moore.  During the 1999 capital murder

doubt.  Additionally, Article 11.071 contains an similar exception for claims that, but for the
constitutional violation, “no rational juror would have answered in the state's favor one or more of the
special issues that were submitted to the jury in the applicant's trial under Article 37.071, 37.0711, or
37.072.”  The habeas applicant must prove these type of claims by a preponderance of the evidence.
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trial, Dr. Moore, as the State’s expert

witness, testified that the cause of the

deceased’s death was asphyxia due to

compression of the chest and abdomen

and that the manner of death was

homicide. 

On appeal, Applicant’s main

challenge was to the sufficiency of the

evidence, both factual and legal.  In

overruling Applicant’s challenge to the

sufficiency of the evidence, the Court of

Appeals explained that the State presented evidence such that a “rational trier of fact could find

[Applicant] committed capital murder as alleged in the indictment.”  For the factual-sufficiency

claim, the Court of Appeals noted that Applicant developed alternative theories that either the

child’s mother intentionally killed the child after Applicant left the home or that either the

child’s mother or grandmother accidentally killed the

child while trying to revive her from an “unexplained

coma.”  

   The Court of Appeals concluded that the

“evidence supporting these alternate hypotheses is

not so overwhelming that [it] could conclude that the

verdict is contrary to the evidence.” Robbins v. State,

27 S.W.3d 245 (Tex. App. - Beaumont 2000)(see G&S,

Vol. 8, No. 41; 10/16/2000).  The Court of Criminal

Appeals affirmed the Court of Appeals’ judgment.

Robbins v. State, 88 S.W.3d 256 (Tex.Cr.App.

2002)(see G&S, Vol. 10, No. 43; 10/28/2002).

In 2007, the Harris County Medical Examiner’s

office reviewed the cause of death in the case. Dr.

Dwayne Wolf concluded that Dr. Moore’s observations

during the autopsy did not support a finding that the death resulted from asphyxiation by

compression or from any other specific cause.  Shortly thereafter, the Montgomery County DA’s
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office asked Dr. Joyce Carter to review Dr. Moore’s autopsy

report.  Dr. Carter had been Dr. Moore’s supervisor and had

agreed with her original opinion.  Dr. Carter wrote that, if “the

Harris County Medical Examiner intends to re-rule this case as

an undetermined manner of death I would agree with that

change.”  Subsequently, in response to an inquiry from the DA’s

office, Dr. Moore provided a letter in which she stated that,

since her original opinion, she has had more experience, and

she has reviewed additional information that suggested that the

bruises could have resulted

from aggressive CPR and other efforts to assist the child.

Looking solely at the facts, Robbins presents what most

would agree appears to be the type of case envisioned by Article 11.073.  There is a major

wrinkle in the case, however, because  Applicant has already litigated this very issue. Ex parte

Robbins, 360 S.W.3d 446 (Tex.Cr.App. 2011)(see G&S, Vol. 19, No. 26; 07/04/2011).  

In its November 27, 2013, Order filing and setting the case (see G&S, Vol. 21, No. 48;

December 2, 2013), the Court of Criminal Appeals listed six issues for the parties to brief 

     â whether Article 11.073 is a new legal or factual basis under Article 11.07, § 4(a)(1); 
   

     ã whether an “original application or a previously considered application,” as set out in Article

11.073(c),(d)(2), means an application filed on or after September 1, 2013; 
   

     ä whether “the scientific knowledge or method on

which the relevant scientific evidence is based,” as
set out in Article 11.073(d), applies to an individual
expert’s knowledge and method; 

   

     å whether relevant scientific evidence is “currently

available and was not available at the time of the
convicted person’s trial because the evidence was
not ascertainable through the exercise of due
diligence,” as set out in Article 11.073(b)(1)(A), if an
expert witness for the State no longer stands by his
opinion testimony at trial and the jury heard
testimony from the defense that is consistent with
the State’s expert’s new, post-trial opinion; 

   

     æ whether “changed,” as set out in Article 11.073(d),

applies to cases in which an expert witness changes
his opinion after trial; and 

   

     ç whether Applicant is entitled to relief under Article 11.073(b).
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Magna Carta

John G. Jasuta holds a B.S.Ed. from the University of Texas at Austin and
a JD from St. Mary's University School of Law in San Antonio. He has
worked within the prison system as a member of the Staff Counsel for
Inmates of the former Texas Department of Corrections, has served as
General Counsel to the Texas Board of Pardons and Paroles and as a
member of the central staff of the Texas Court of Criminal Appeals for over
twenty-four years, rising to the position of Chief Staff Attorney and head of
the writ section of that staff. He co-wrote Texas Criminal Writ Practice with

Catherine Burnett and Rick Wetzel and has written other articles on habeas corpus and some of the
more arcane aspects of that area including time computations under the law. He retired from the
State of Texas in September 2003.  Contact John at lawyer1@johnjasuta.com.

We will not offer our opinion on these issues, other than

to state the obvious.  The Court has pretty much telegraphed

the answers for which the applicant must demonstrate support

in order to prevail.  

Interestingly, to contravene Dr. Moore’s testimony at

trial, the defense called Dr. Robert Bux, the deputy chief

medical examiner for Bexar County.  Dr. Bux testified that the

cause of death could not be determined and that no anatomical

reason demonstrated during the autopsy could have led to a

specific cause of her death.  Thus, it would appear that Dr. Bux

was ahead of the curve in this case, and the evolving medical

science is just catching up with him -- and isn’t this exactly

what was envisioned by the Legislature when it created Article

11.073?  We think so.

David A. Schulman, one of the founders of TIBA, has been a co-author of
this report for many years. He was a member of the Court of Criminal
Appeals' staff in 1991-1993, and has been lead counsel in hundreds of
direct appeals and habeas corpus proceedings.  David reviews every
published criminal case from the Court of Criminal Appeals and every
Court of Appeals on a daily basis. He has been Board Certified in
Criminal Law since 1991 and was one of the first attorneys to become
Board Certified in both Criminal Law and Criminal Appellate law. See
his website at www.davidschulman.com.
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